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(b) Permit regulations. All references 
in this subpart to the permit regulations 
shall mean parts 122 and 124 of title 40 
of the CFR relating to the NPDES pro-
gram. 

[44 FR 64177, Nov. 6, 1979, as amended at 47 
FR 9831, Mar. 8, 1982] 

§ 6.601 Definitions. 

(a) The term administrative action for 
the sake of this subpart means the 
issuance by EPA of an NPDES permit 
to discharge as a new source, pursuant 
to 40 CFR 124.15. 

(b) The term applicant for the sake of 
this subpart means any person who ap-
plies to EPA for the issuance of an 
NPDES permit to discharge as a new 
source. 

[44 FR 64177, Nov. 6, 1979, as amended at 47 
FR 9831, Mar. 8, 1982] 

§ 6.602 Applicability. 

(a) General. The procedures set forth 
under subparts A, B, C and D, and this 
subpart shall apply to the issuance of 
new source NPDES permits, except for 
the issuance of a new source NPDES 
permit from any State which has an 
approved NPDES program in accord-
ance with section 402(b) of the Clean 
Water Act. 

(b) New Source Determination. An 
NPDES permittee must be determined 
a new source before these procedures 
apply. New source determinations will 
be undertaken pursuant to the provi-
sions of the permit regulations under 
§ 122.29(a) and (b) of this chapter and 
§ 122.53(h). 

[44 FR 64177, Nov. 6, 1979, as amended at 47 
FR 9831, Mar. 8, 1982; 51 FR 32613, Sept. 12, 
1986] 

§ 6.603 Limitations on actions during 
environmental review process. 

The processing and review of an ap-
plicant’s NPDES permit application 
shall proceed concurrently with the 
procedures within this subpart. Actions 
undertaken by the applicant or EPA 
shall be performed consistent with the 
requirements of § 122.29(c) of this chap-
ter. 

[47 FR 9831, Mar. 8, 1982, as amended at 51 FR 
32613, Sept. 12, 1986] 

§ 6.604 Environmental review process. 

(a) New source. If EPA’s initial deter-
mination under § 6.602(b) is that the fa-
cility is a new source, the responsible 
official shall evaluate any environ-
mental information to determine if 
any significant impacts are anticipated 
and an EIS is necessary. If the permit 
applicant requests, the responsible offi-
cial shall establish time limits for the 
completion of the environmental re-
view process consistent with 40 CFR 
1501.8. 

(b) Information needs. Information 
necessary for a proper environmental 
review shall be provided by the permit 
applicant in an environmental infor-
mation document. The responsible offi-
cial shall consult with the applicant to 
determine the scope of an environ-
mental information document. In doing 
this the responsible official shall con-
sider the size of the new source and the 
extent to which the applicant is capa-
ble of providing the required informa-
tion. The responsible official shall not 
require the applicant to gather data or 
perform analyses which unnecessarily 
duplicate either existing data or the re-
sults of existing analyses available to 
EPA. The responsible official shall 
keep requests for data to the minimum 
consistent with his responsibilities 
under NEPA. 

(c) Environmental assessment. The re-
sponsible official shall prepare a writ-
ten environmental assessment based on 
an environmental review of either the 
environmental information document 
and/or any other available environ-
mental information. 

(d) EIS determination. (1) When the en-
vironmental review indicates that a 
significant environmental impact may 
occur and that the significant adverse 
impacts cannot be eliminated by mak-
ing changes in the proposed new source 
project, a notice of intent shall be 
issued, and a draft EIS prepared and 
distributed. When the environmental 
review indicates no significant impacts 
are anticipated or when the proposed 
project is changed to eliminate the sig-
nificant adverse impacts, a FNSI shall 
be issued which lists any mitigation 
measures necessary to make the rec-
ommended alternative environ-
mentally acceptable. 

VerDate Aug<31>2005 03:34 Aug 24, 2007 Jkt 211142 PO 00000 Frm 00133 Fmt 8010 Sfmt 8010 Y:\SGML\211142.XXX 211142hm
oo

re
 o

n 
P

R
O

D
P

C
68

 w
ith

 H
M

C
F

R



124 

40 CFR Ch. I (7–1–07 Edition) § 6.605 

(2) The FNSI together with the envi-
ronmental assessment that supports 
the finding shall be distributed in ac-
cordance with § 6.400(d) of this regula-
tion. 

(e) Lead agency. (1) If the environ-
mental review reveals that the prepa-
ration of an EIS is required, the re-
sponsible official shall determine if 
other Federal agencies are involved 
with the project. The responsible offi-
cial shall contact all other involved 
agencies and together the agencies 
shall decide the lead agency based on 
the criteria set forth in 40 CFR 1501.5. 

(2) If, after the meeting of involved 
agencies, EPA has been determined to 
be the lead agency, the responsible offi-
cial may request that other involved 
agencies be cooperating agencies. Co-
operating agencies shall be chosen and 
shall be involved in the EIS prepara-
tion process in the manner prescribed 
in the 40 CFR 1501.6(a). If EPA has been 
determined to be a cooperating agency, 
the responsible official shall be in-
volved in assisting in the preparation 
of the EIS in the manner prescribed in 
40 CFR 1501.6(b). 

(f) Notice of intent. (1) If EPA is the 
lead agency for the preparation of an 
EIS, the responsible official shall ar-
range through OER for the publication 
of the notice of intent in the FEDERAL 
REGISTER, distribute the notice of in-
tent and arrange and conduct a scoping 
meeting as outlined in 40 CFR 1501.7. 

(2) If the responsible official and the 
permit applicant agree to a third party 
method of EIS preparation, pursuant to 
§ 6.604(g)(3) of this part, the responsible 
official shall insure that a notice of in-
tent is published and that a scoping 
meeting is held before the third party 
contractor begins work which may in-
fluence the scope of the EIS. 

(g) EIS method. EPA shall prepare 
EISs by one of the following means: 

(1) Directly by its own staff; 
(2) By contracting directly with a 

qualified consulting firm; or 
(3) By utilizing a third party method, 

whereby the responsible official enters 
into a third party agreement for the ap-
plicant to engage and pay for the serv-
ices of a third party contractor to pre-
pare the EIS. Such an agreement shall 
not be initiated unless both the appli-
cant and the responsible official agree 

to its creation. A third party agree-
ment will be established prior to the 
applicant’s environmental information 
document and eliminate the need for 
that document. In proceeding under 
the third party agreement, the respon-
sible official shall carry out the fol-
lowing practices: 

(i) In consultation with the appli-
cant, choose the third party contractor 
and manage that contract. 

(ii) Select the consultant based on 
his ability and an absence of conflict of 
interest. Third party contractors will 
be required to execute a disclosure 
statement prepared by the responsible 
official signifying they have no finan-
cial or other conflicting interest in the 
outcome of the project. 

(iii) Specify the information to be de-
veloped and supervise the gathering, 
analysis and presentation of the infor-
mation. The responsible official shall 
have sole authority for approval and 
modification of the statements, anal-
yses, and conclusions included in the 
third party EIS. 

(h) Documents for the administrative 
record. Pursuant to 40 CFR 124.9(b)(6) 
and 124.18(b)(5) any environmental as-
sessment, FNSI EIS, or supplement to 
an EIS shall be made a part of the ad-
ministrative record related to permit 
issuance. 

[44 FR 64177, Nov. 6, 1979, as amended at 47 
FR 9831, Mar. 8, 1982] 

§ 6.605 Criteria for preparing EISs. 
(a) General guidelines. (1) When deter-

mining the significance of a proposed 
new source’s impact, the responsible 
official shall consider both its short 
term and long term effects as well as 
its direct and indirect effects and bene-
ficial and adverse environmental im-
pacts as defined in 40 CFR 1508.8. 

(2) If EPA is proposing to issue a 
number of new source NPDES permits 
during a limited time span and in the 
same general geographic area, the re-
sponsible official shall examine the 
possibility of tiering EISs. If the per-
mits are minor and environmentally 
insignificant when considered sepa-
rately, the responsible official may de-
termine that the cumulative impact of 
the issuance of all these permits may 
have a significant environmental effect 
and require an EIS for the area. Each 
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